Introduction
The recent High Court ruling upholding a prior decision to allow a mother to sue for the cost of rearing a child after having had a failed sterilisation has understandably attracted great controversy (Cattanach v Melchior [2003] ). The implications of this decision on what can now be claimed for through medical litigation are significant, and lawyers and doctors will extract from it lessons for their respective professions. The case also has some important implications for health information managers, whose role includes the release of clinical information.
History of the case
The particulars of this case are remarkable, and in view of the findings, medical practitioners of all specialties would be wise to exercise extreme caution in the future about taking, at face value, a patient's version of their clinical history.
In 1967, when Mrs Kerry Melchior was 15 years old, she underwent an appendicectomy at Balmain Hospital in Sydney, New South Wales. During the course of the operation, the surgeon found her right ovary to be filled with a blood clot and, consequently, it was removed. Significantly, her left ovary and both Fallopian tubes were normal and left intact. Her mother had subsequently told Mrs Melchior that an ovary had been removed.
Mr and Mrs Melchior married in 1984, and in 1991 decided that, after having had two girls, their family was complete. Mrs Melchior did not want to continue taking the oral contraceptive pill, and the couple discussed taking steps to ensure they had no more children. Mr Melchior suffered from Charcot-Marie-Tooth syndrome and he thought that a male child might be at risk of inheriting this disorder, although this was in fact an erroneous assumption.
Mrs Melchior was referred to gynaecologist Dr Stephen Cattanach, and in March 1992 he performed a laparoscopic tubal ligation at the Redland Hospital, near Brisbane, Queensland. Importantly, prior to surgery Mrs Melchior told him that her right ovary and her right Fallopian tube had been removed during the operation in 1967. Dr Cattanach's operation report from the sterilisation procedure stated: Dr Cattanach did not see any right ovary or Fallopian tube and believed that this was consistent with the patient's history that both ovary and tube had been removed. He applied the clip to the left tube only, checked its application, and completed the operation.
In fact, the right tube had been present but obscured by bowel adhesions resulting from the 1967 surgery. After the procedure, one minor point which was noted by the courts was that in Dr Cattanach's postoperative correspondence to Mrs Melchior's general practitioner (signed by the hospital's medical superintendent) he incorrectly referred to the clip as having been applied to the right tube instead of the left.
Mrs Melchior fell pregnant in 1996 (at the age of 44) and, in early 1997, she gave birth to a son, Jordan. After the delivery, the uterus was examined outside the abdominal cavity and, at first, all that could be seen were the adhesions of the bowel to the uterus. After dissecting these, it became apparent that the right tube was present, albeit convoluted and compressed, and turned almost 180 degrees back upon itself. It was attached by adhesions to its own supporting structures and to the uterus itself, and was displaced towards the uterus from its normal position. The left Fallopian tube was viewed by a similar procedure; it could be seen to be effectively ligated by an appropriately placed Filshie clip.
Four months after the birth, a hysterosalpingogram performed on Mrs Melchior showed the right tube to be patent. The consensus of medical opinion was that conception had taken place by transmigration of an ovum from the left ovary to the right fallopian tube. This extraordinary occurrence was described in the following way by Brisbane obstetrician David Molloy:
An egg had somehow come from the left ovary, crossed the pelvis, come up under all the adhesions and scarring and managed to find its way through a very badly damaged right tube into the uterus. . . it was a miracle pregnancy (The World Today, 17 July 2003) .
Findings of the Courts
Jordan was born 5 years after the failed sterilisation, and a lower court found that the sterilisation procedure had been performed negligently. It awarded Mrs Melchior $100,000 for the cost of feeding, clothing and educating him, as well as another $100,000 for the loss of income and the pain and suffering associated with the pregnancy and birth. The High Court did not revisit the question of whether the doctor had been negligent (The Law Report, 22 July 2003) . The appeal lodged in the High Court was against the $100,000 for raising Jordan until age 18.
Dr Cattanach was criticised, not for failing to have noticed during the procedure that the right tube had not been removed, but for too readily and uncritically accepting his patient's history, as well as his failure to warn her that if her history was incorrect there remained the possibility that she might conceive. The case was one of negligent advice and failure to warn. Dr Cattanach's negligence after the sterilisation fell into three 'failure to warn' areas:
1. Mrs Melchior's history of right salpingectomy in 1967 had not been positively confirmed during sterilisation. 2. If the tube was present, there was a tenfold increase in the risk of her falling pregnant than was usual after such a procedure being performed. 3. A hysterosalpingogram was an available procedure, which was likely to disclose the existence of a functioning Fallopian tube.
Discussion
Dr Cattanach accepted the patient's version of her history and did not perform a hysterosalpingogram. In addition, he did not check the details of the original operation.
A current ethical issue in medical practice is one known as defensive medicine. With the perception, real or imagined, that the frequency of medical litigation is increasing, doctors are under increasing degrees of scrutiny for performing unnecessary tests on patients. Could Dr Cattanach have been accused of practising defensive medicine or responsible medicine had he performed a hysterosalpingogram on Mrs Melchior? He had already performed an ultrasound scan, which led him to conclude, he told Mrs Melchior, that there were no impediments to the successful completion of the sterilisation. The Court found that performing a hysterosalpingogram would have been labelled responsible medicine, as it would have discovered a condition about which patient and doctor were unaware. In Dr Cattanach's clinical judgement, this test was unnecessary, as it would merely have confirmed what he saw through the laparoscope.
A hysterosalpingogram involves taking x-rays after a dye has been injected through the cervix to outline the uterine cavity and fallopian tubes. The test is often performed in a doctor's office and may cause discomfort such as cramps. For this reason, a sedative may be given (Merck Manual of Medical InformationHome Edition, 1999). Dr Cattanach had to weigh up the risk of complications versus the benefits the procedure provided. What if a complication had occurred if he had performed the hysterosalpingogram after the sterilisation? (Post delivery, no such complication occurred). Alternatively, what if, somehow, the dye had not permeated the badly damaged right tube, and the test had failed to show that it was, in fact, patent? (Again, post delivery, the tube was shown to be patent.) Had this been the case, the patient's history would have been confirmed and Dr Cattanach's judgement that it was not necessary to obtain the original operation report may then have been criticised. What it is possible to say with certainty is that Dr Cattanach could have just telephoned the Balmain Hospital where the appendicectomy (and subsequent oophorectomy) were performed, and requested a copy of the operation report. Given its availability at the trial, it would have been available also to Dr Cattanach at the time of the sterilisation procedure.
We may agree that this is all very well in hindsight; however, now that other medical practitioners have the benefit of that hindsight, it would seem to follow that they naturally will request originals of a patient's history more frequently.
Health information management
This case highlights for clinicians the importance of obtaining quality and timely clinical information from an original source and not just from the patient's recollection. It emphasises the importance of health information managers as one of the partners in the health care system, especially in their specialised role as custodians and disclosers of information.
Health information managers should expect more requests for information from clinicians. The potential importance of even those requests that may appear to be routine (rather than urgent) should be recognised. Health information managers must also ensure that they constantly seek to create efficiencies in their storage, retrieval and release of information. This applies regardless of the format in which their records are stored, or what medium is used to release their content. Health information managers need to incorporate their expertise in managing and retrieving information while working with clinicians from all specialties and from all types of institutions. In this way health information managers can provide clinicians with the best quality clinical information so they can best care for their patients' health interests.
In the end, it may help to care for the treating doctor's legal interests as well.
